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An estimated 1.4 million adults and 150,000 youths in
the United States identify as transgender and gender
diverse (TGD),1 and disproportionately experience
negative health outcomes and discrimination in health
care settings. These disparities extend to, and are
amplified within, cancer care. In May 2019, the US
Department of Health and Human Services (HHS)
first proposed a regulatory reform to eliminate federal
protections against health care discrimination on the
basis of gender identity in Section 1557 of the Patient
Protection and Affordable Care Act. This reform pur-
portedly seeks to promote religious freedom and help
reduce unnecessary costs to the American public.
However, if implemented, the changes will sub-
stantially limit the rights of all patients while eliminating
prohibitions against discrimination by insurers, hos-
pitals, and individual providers. The burden of these
changes will undoubtedly be felt by the LGBT com-
munity as a whole and represent especially imminent
threats to the safety and health of our country’s TGD
people, including those with cancer. Within this
context, we urge the oncology community to commit
collectively to protecting and promoting the rights of
our TGD patients to receive high-quality and inclusive
cancer care.

The landscape of legal protections against discrimi-
nation in the health care context for TDG people has
evolved rapidly over the past decade. When the Af-
fordable Care Act became law in March 2010, Section
1557 went into effect immediately, preventing dis-
crimination on the basis of ethnicity, color, national
origin, sex, age, and disability in any health program
receiving federal financial assistance.2 However, 6 years
passed before the US HHS Office for Civil Rights issued
regulations clarifying that sex nondiscrimination pro-
tections under the Affordable Care Act included pro-
tections against discrimination based on sex stereotyping
and gender identity. The legal response to this regulation
was swift. In 2016, a federal district court judge in the
Northern District of Texas issued a nation-wide injunction
that precluded the Office for Civil Rights from enforcing
the gender identity protections clarified in the regulation.
This judge, however, waited until the current adminis-
tration proposed its reform to the public and then issued

his own ruling, in which he formally vacated the parts of
the rule including gender identity. The decision can still
be appealed, and other courts have reached different
conclusions; however, it portends the possibility that the
current administration may move to finalize the Sec-
tion 1557 regulatory proposal with similarly noninclusive
protections.

The HHS proposal and concomitant legal arguments
are perhaps most striking given the clear recognition
that people who identify as TGD face pervasive dis-
crimination in the general population.3 The impact
of this discrimination based on gender identity and
expression leads to sociopolitical and economic in-
equalities, which are magnified in populations with
multiple oppressed social identities. The experience
of discrimination and mistreatment is especially re-
markable within the health care system.4-6 Of over six
thousand TGD participants in the seminal National
Transgender Discrimination Survey in 2015, nearly
one third of respondents reported postponing or
avoiding medical treatment when they were sick or
injured, and one third delayed or did not seek pre-
ventive health care because of the fear of discrimi-
nation against their gender identity.3 Similarly one third
of respondents reported having at least one negative
experience in health care related to being transgender,
including harassment and assault.7 In the context of
cancer, delayed, lack of, or suboptimal care is par-
ticularly concerning because timely and regular in-
teraction with health care providers may significantly
alter patients’ quality of life and outcomes, including
survival.

In 2017, ASCO published a formative position state-
ment addressing these very disparities in cancer care
for sexual and gender minority individuals and pro-
posed systemic policy change to both prohibit dis-
crimination on the basis of sexual orientation and
gender identity and foster a more accepting medical
culture to better serve these vulnerable patients. This
statement has provided a critical framework for the
examination of existing policies, as well as for policy
expansion in a political climate that requires us to
direct our attention to the needs of TGD individuals
in particular, with the knowledge that members of
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these communities bear unique burdens within the
oncology arena.

As federal protections evolve, state and local regulations
become increasingly important. At a minimum, hospitals
and other health care facilities should aim to have non-
discrimination statements and a Patient Bill of Rights that
explicitly protect gender identity and expression. Importantly,
these statements are only as powerful as the practices that
they codify on the ground. With that in mind, we call on
oncology providers and cancer center administrators to

support ASCO’s position statement and to collaborate with
TGD community stakeholders as equitable partners to as-
sess the accessibility of oncologic care at their institutions.
Such collaborations will lead to the development of ethical
and just policies that both prohibit gender identity and ex-
pression discrimination and foster more inclusive and
affirming experiences in cancer care to increase access and
improve outcomes. This crucial collaboration could ensure
that a vulnerable population is protected in the current
political climate and beyond.
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